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Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1 .1 14, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is eligible 
for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has 
been timely paid, the finality of the previous Office action has been withdrawn pursuant to 37 
CFR 1.114. Applicant's submission filed on May 29, 2008 has been entered. 

Response to Arguments 

Applicant's arguments filed May 29, 2008 have been fully considered but they are not 
persuasive. Hed clearly discloses a light device using LEDs as sources. In figures 1-3, the 
device clearly is disclosed with LEDs and a controller for selectively energizing the LEDs to 
control the light output and the chromaticity of the luminaire over a relatively large range, 
including appearing white. That the original prosecution was restricted to a single embodiment 
does not obviate the disclosure of an LED based luminaire. For the apparatus claims, the term 
ocular light treatment device is not given any patentable weight as it relates to the intended use 
of the apparatus. A disclosed object of Hed is to provide a luminaire for the modification and 
resetting of the human circadian cycle, thus establishing the device as an ocular light therapy 
device. The examiner would also point out that the term ocular light therapy is not included in 
the specification. A search of the internet for "ocular light therapy" produced over 500 hits with a 
wide assortment of definitions. Thus the examiner considers any light directed towards a 
person's eyes that produces a result to be ocular light therapy. Even an ordinary flashlight 
aimed into an eye will predictably result in the iris closing to ease the discomfort of the bright 
light. This must be considered therapeutic. 
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Hed having disclosed resetting the circadian clock as the intended use of the luminaire, 
no limitation regarding the various embodiments can be inferred. Regarding the teaching away, 
the argument is not considered relevant as when Hed is combined with another teaching of 
circadian modification that uses lux levels around 1,500, the need for cooling is reduced and the 
identified "shortcoming" is obviated. However, it should be noted that the LED version within the 
housing (Fig. 3), includes cooling means. 

Regarding the combining of Hed and Czeisler et al., the examiner takes the position that 
based on the teachings of these two references and that of Brainard et al. a skilled artisan 
would be motivated to try lower levels of light. However, this is moot as Reichborn-Kjennerud et 
al. is used as the low level teaching in the following rejections. 

The Declaration under 37 CFR 1 .132 filed May 29, 2008 is insufficient to overcome the 
rejection of claims based upon Hed in view of Czeisler et al. in view of Brainard et al. as set 
forth in the last Office action because: the examiner considers the implied teaching of Czeisler 
et al. as well as the explicit teachings. Czeisler et al. teaches the response of the circadian 
system to a given light-dark schedule depends on the cumulative effect of all the light intensity 
transitions within that schedule, and that the range of intensity changes which exert an 
important effect are not limited to bright light (e.g., greater than 2,000 lux) but encompass a 
graded range of responses to light exposures occurring from zero light intensity (i.e., darkness) 
to over 100,000 lux (Col. 28, lines 30-38). By defining bright light as light greater than 2,000 lux, 
Czeisler et al. teach lux levels below 2,500 lux. In the discussion of levels from zero to 100,000 
lux, Czeisler et al. certainly suggests that one of skill in the art would be motivated to try the 
lower levels. Regarding the treatment pulses of Czeisler et al., the relevance is not apparent as 
not treatment times are claimed. 
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Regarding Brainard et al. not being ocular light therapy, the apparatus for the test shown 
in figure 1 clearly show the stimulus to a "subject's entire visual field". Light directed to eyes to 
elicit a result is interpreted as ocular light therapy. 

Further, it is noted that Dr. Lam has provided his opinion of his interpretation of the prior 
art with no substantiating data or scientific evidence. 

The examiner also notes the "Canadian Consensus Guidelines for the Treatment of 
Seasonal Affective Disorder, coauthored by Dr. Lam, indicates several different light sources 
with no clear preference for one over another for light therapy. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 1, 15-21 and 34-38 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Patent 5,301 ,090 to Hed in view of "Response to Light Therapy in Seasonal Affective 
Disorder: personality disorders and temperament as predictors of outcome"; Reichborn- 
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Kjennerud et al.; Journal of Affective Disorders, 1996. Hed teaches a light apparatus for 
modification and resetting of human circadian cycles (Col. 2, lines 35-40). The light sources 
may be LEDs (Col. 6, line 10-12), in a box-like structure (housing) with multiple diffusing sheets 
over an array of light sources (Col. 4, lines 55-67). The diffusing sheets are over an opening. 
The side of the housing opposite the opening is interpreted as a base. The LEDs may produce 
a composite white light (Col. 3, line 34). The light sources are controlled from a single controller 
that regulates the power to all red, all green and all blue light emitting diodes (Col. 7, lines 17- 
24). Because the LEDs scale with voltage, the output and chromaticity can be controlled over a 
large range (Col. 6, lines 35-38). Thus the LEDs are capable of wavelengths from the blue to 
red portion of the spectrum. Hed teaches the selective control of the three LEDs as an 
alternative and more efficient than a broadband source using filters to obtain the desired 
wavelength (Col. 6, lines 39-44). Hed also discloses that selecting a desired wavelength using 
filters is well known (Col. 1, lines 39-44). Using LEDs and diffusion, the light must diverge from 
the device as LEDs inherently have a divergent beam. Hed does not teach lux levels below 
2,500 lux. Reichborn-Kjennerud et al. disclose light therapy for SAD using full spectrum white 
light with an illuminance of about 1 ,500 lux at eye level (paragraph 2.2). Fifty two percent of the 
patients showed positive results from the treatment, thus substantiating the viability of the 1,500 
lux level (page 1 07). It would have been obvious to one skilled in the art to use the lux levels as 
taught by Reichborn-Kjennerud et al. in the invention of Hed as both are directed to light therapy 
and Reichborn-Kjennerud et al. clearly suggests lower lux levels for such therapy. 

Regarding claims 17-20, the use of a support or stand for a light device is considered an 
obvious design choice of a skilled artisan. Czeisler et al., as cited in prior office actions, teaches 
several variants. 
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Claims 2-13 and 22-32 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent 5,301 ,090 to Hed in view of "Response to Light Therapy in Seasonal Affective 
Disorder: personality disorders and temperament as predictors of outcome"; Reichborn- 
Kjennerud et al.; Journal of Affective Disorders, 1996 as applied to claims 1 21 above, and 
further in view of "Action Spectrum for melatonin Regulation in Humans: Evidence for a Novel 
Circadian Photoreceptor", Brainard et al., Journal of Neuroscience, August 2001. Hed and 
Reichborn-Kjennerud et al. are discussed above, but do not teach specific wavelength ranges. 
Brainard et al. teach wavelengths from 466 to 477 nanometers as providing the strongest 
circadian input for melatonin regulation and further teach intensities of 0.03 W/M 2 and higher 
elicited significant melatonin suppression. This clearly teaches a skilled artesian to maximize 
the portion of light within this range and to achieve a specific intensity at the treatment site, 
regardless of the separation of the site from the light source. Brainard et al. also disclose that 
wavelengths from 505 to 600 nanometers provide melatonin regulation (Fig. 3). This is about 
21 lux, clearly less than 2500 lux at 12 inches. Using the teachings of Brainard et al., one of 
skill in the art would be motivated to use the controls of Hed to favor the 466 to 477 nanometer 
range or the 505 to 600 nanometer range. It is also noted that no criticality is disclosed by the 
Applicant for any specific wavelength or wavelength range, not is any unpredictable result or 
benefit disclosed. It would have been obvious to one skilled in the art to combine the teachings 
of Brainard et al., Reichborn-Kjennerud et al. and Hed to define an apparatus and method for 
modification of circadian cycles using ocular light as all suggest intensities and wavelengths for 
such modifications. 

Claim 14, 33, 50 and 142 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Patent 5,301,090 to Hed in view of "Response to Light Therapy in Seasonal Affective 
Disorder: personality disorders and temperament as predictors of outcome"; Reichborn- 
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Kjennerud et al.; Journal of Affective Disorders, 1996 in view of "Action Spectrum for melatonin 
Regulation in Humans: Evidence for a Novel Circadian Photoreceptor", Brainard et al., Journal 
of Neuroscience, August 2001. as applied to claims 13, 32, 39 and 136, and further in view of 
U.S. Patent 6,504,179 to Ellens et al. Ellens et al. disclose LEDs that emit white light with 
specific peak intensities. The peak intensities may be between 400 and 600 nanometers (Figs 
4 & 5). It would have been obvious to one skilled in the art to use the white LEDs as taught by 
Ellens et al. in the invention of Hed/Reichborn-Kjennerud et al./Brainard et al. as the source to 
provide the peaks suggested by Brainard et al. 

Claims 39-49, 51-69, 136-141 and 143 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent 5,301,090 to Hed in view of "Response to Light Therapy in 
Seasonal Affective Disorder: personality disorders and temperament as predictors of outcome"; 
Reichborn-Kjennerud et al.; Journal of Affective Disorders, 1996 and further in view of "Action 
Spectrum for melatonin Regulation in Humans: Evidence for a Novel Circadian Photoreceptor", 
Brainard et al., Journal of Neuroscience, August 2001 . All have been previously discussed. It 
would have been obvious to one skilled in the art to combine the teachings of Brainard et al., 
Reichborn-Kjennerud et al. and Hed to define an apparatus and method for modification of 
circadian cycles using ocular light as all suggest intensities and wavelengths for such 
modifications. 

Regarding claims 52, 61 and 69, the use of a support or stand for a light device is 
considered an obvious design choice of a skilled artisan. Czeisler et al., as cited in prior office 
actions, teaches several variants. 

Claims 70-71, 74-76, 78-80, 82-96, 98-109, 110-121, 123-130 and 132-135 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over U.S. Patent 5,301,090 to Hed in view of 
"Response to Light Therapy in Seasonal Affective Disorder: personality disorders and 
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temperament as predictors of outcome"; Reichborn-Kjennerud et al.; Journal of Affective 
Disorders, 1996 in view of "Action Spectrum for melatonin Regulation in Humans: Evidence for 
a Novel Circadian Photoreceptor", Brainard et al., Journal of Neuroscience, August 2001 and 
further in view of U.S. Patent 5,167,228 to Czeisler et al. Hed, Reichborn-Kjennerud et al. and 
Brainard et al. are discussed above with regard to the apparatus, but do not explicitly teach the 
method of use. Czeisler et al. disclose methods for modification of endogenous circadian phase 
by positioning (setting) a light fixture 1 8 inches from a user's face (Col. 63, lines 35-45). Clearly 
the fixture must be provided and it is implicit that it must be operated. It would have been 
obvious to one of skill in the art to use the method of use as taught by Czeisler et al. for the 
device of Hed/Reichborn-Kjennerud et al./Brainard et al. as all clearly suggest the illumination of 
eyes with light sources. 

Regarding claims 99, 1 12, 1 14, 124, 126, 133 and 135 the structure on which the 
apparatus is mounted has no affect on the method in a manipulative sense and is given no 
patentable weight (Ex parte PFEIFFER, 135 USPQ 31 (Bd. Pat. App. & Int. 1961). 

Regarding claims 98, 111, 123 and 132, the light angle is not disclosed as critical and a 
skilled artesian would understand the effect of the output angle on the intensity at a distance 
from the device and insure the desired intensity at the treatment site. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Henry M. Johnson, III whose telephone number is (571) 272-4768. The 
examiner can normally be reached on Monday through Friday from 5:30 AM to 2:00 PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Linda C. Dvorak can be reached on (571 ) 272-4764. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Henry M. Johnson, III/ 
Primary Examiner, Art Unit 3739 

/HMJ7 
7/2/2008 



